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ARGUMENT AND CITATION OF AUTHORITIES 

        This supplemental brief directs itself solely to the issue this Court 

requested the parties in this case to address: “Notwithstanding this Court’s 

decision in Green v. Drinnon Inc., 262 Ga. 264 (417 SE2d 11) (1992), does 

the common law right of access to court records, when applied in the context 

of records of a particular case, extend to records beyond the official record of 

the court?” The State takes the position that, based on In re Gwinnett County 

Grand Jury, 284 Ga. 510 (2008), it does not. 

        There is no question that Georgia traditionally has favored open access 

to court proceedings. As this Court held in Atlanta Journal & Constitution v. 

Long, 258 Ga. 410 (1988), “the public and the press have traditionally enjoyed 

a right of access to court records….The aim of this presumption is to ensure 

that the public will continue to enjoy its traditional right of access to judicial 

records, except in cases of clear necessity.” 

        The issue arises, as this Court held in Gwinnett County, in determining 

what is an official record as opposed to a record related to court proceedings 

apart from that official record. That is exactly the question we have in this 

case. 

        Every criminal case, depending on the nature of the charges brought 

against the defendant, begins either with an indictment or accusation. OCGA 
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§ 17-7-54; OCGA § 17-7-70. Those documents obviously fall into the 

category of official records since the case cannot proceed to trial absent the 

bringing of final charges.  

 A criminal case that proceeds to trial necessarily must end with a verdict 

returned by the judge or the jury. OCGA § 17-9-2. That also is an official 

document in the context of a trial.  

 The aforementioned documents stand on the same plane as the grand 

jury presentments that this Court, in Gwinnett County, held to be official 

records subject to public inspection. OCGA § 15-12-80. Contrary to 

Undisclosed’s argument, those presentments aren’t a mere recording of a 

grand jury’s findings. They are a document that a grand jury is required as a 

part of its duties to issue. 

 The audio recording of a trial stands on an entirely different footing. 

OCGA § 17-8-5 provides that a court reporter “shall exactly and truly record 

or take stenographic notes of the testimony and proceedings in the case.” 

Under the plain language of the code section, there is no obligation for a court 

reporter to even make an audio recording of a trial. That is in contrast to 

records such as indictments, accusations and verdicts that are a required part 

of a criminal proceeding. Therefore, if the recording itself is optional, there 
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plainly can be no legal obligation for courts to make that recording available 

for inspection or copying. 

 Georgia law is clear that the written transcript prepared by the court 

reporter is the lone official record of what takes place in the courtroom. OCGA 

§ 15-4-5; DeToma v. State, 296 Ga. 90 (2014); Willis v. Willis, 288 Ga. 577 

(2011). Setting aside Green, as this Court has directed the parties in this case 

to do, Undisclosed has failed to cite to any Georgia authority that makes or 

even suggests that the audio recording is subject to Rule 21 disclosure. 

 Under Undisclosed’s theory, the floodgates would be open wide for 

public dissemination of all kinds of non-official court records. For example, 

in the discovery process of a criminal proceeding, The State and the defendant 

file certificates with the Clerk of Court certifying that they have exchanged 

certain documents and materials with opposing counsel. The fact that the 

Certificate of Service references materials like plea recommendations, witness 

statements, crime laboratory reports and similar documents doesn’t make 

those documents subject to public disclosure. 

 Likewise, in a criminal trial, counsel introduce exhibits to be presented 

to the judge or the jury to prove their respective cases and to aid the finders of 

fact in reaching verdicts in a case. Counsel does not then have to pass out 
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copies of those exhibits to spectators sitting in the courtroom simple because 

they are court records as opposed to the officially required court records. 

CONCLUSION 

 The common law right of access extends only to the official record of 

the Court and not to other records. For this reason also, the request by 

Undisclosed to copy the audio recordings of the Watkins trial should be 

denied.    

 

  RESPECTFULLY SUBMITTED this 27th day of April, 2017.  

  
              s/Leigh Patterson    
             Leigh Patterson  
              District Attorney  
              Georgia Bar ID 566620  
              3 Government Plaza  
              Suite 108  
              Rome, GA 30161  
              (706) 291-5210  
  
              s/John F. McClellan, Jr.  
              John F. McClellan, Jr.  
              Assistant District Attorney  
              Georgia Bar ID 004880  
              3 Government Plaza  
              Suite 108  
              Rome, GA 30161  
              (706) 291-5210  
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CERTIFICATE OF SERVICE  

  This is to certify that I have served a copy of the within and foregoing  

Supplemental Brief of Appellee on Sarah Brewerton-Palmer, Attorney for 

Undisclosed, LLC, Caplan Cobb LP, 75 Fourteenth Street, NE, Suite 2750, 

Atlanta, GA 30309, and Claire Gilbert, Attorney for Joseph S. Watkins, 

Georgia Innocence Project, 2645 North Decatur Road, Decatur, GA 30033 by 

placing the same in the United States Mail with proper postage affixed.  

    This 27th day of April, 2017.  

              s/John F. McClellan, Jr.  
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